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AGENDA ITEM [6]: 

Offshore Transmission Project: Commencement of Energy Act 2004 provisions

At its 3 July 2006 meeting, OTEG requested advice from the DTI on the Energy Act 2004 provisions that will be commenced to establish the offshore transmission regime.

This paper sets out the Energy Act 2004 provisions that the DTI believes need to be commenced through the Offshore Transmission Project, what those provisions allow, the procedure for commencement and implementation of the relevant powers and the procedure for appealing any decisions pursuant to the use of these powers.

The commencement of any section of the 2004 Act is at the discretion of the Secretary of State for Trade and Industry (SoS). 

1. Sections requiring commencement

Section 89: Activities offshore requiring 1989 Electricity Act licences


This section amends section 4 of the Electricity Act 1989 so that the prohibitions (and licensing and exemption regime) also apply in a Renewable Energy Zone and confirms that the regime applies in the territorial sea adjacent to Great Britain.

Not yet commenced.

Section 90: Modification of licence conditions for offshore transmission and distribution

This section empowers the Secretary of State to modify the standard conditions of transmission and distribution licences (and make incidental, consequential or transitional changes to particular transmission or distribution licences) and associated codes, for purposes connected with offshore transmission or distribution. 

There is a requirement to consult before making a modification under this section, but this consultation may take place prior to commencement of section 90 of the Energy Act.

The SoS is required to publish the modifications made under this provision.

The use of these powers in this section is time limited and the powers will expire 18 months after the commencement of section 90.

Not yet commenced.

Section 91: Extension of transmission licences offshore


This section contains a power for the SoS to direct modifications in order to extend the co-ordination licence of the existing transmission licence holder offshore (this is in effect the “GBSO” part of the transmission licence held by NGET). These modifications can be to the co-ordination licence as well as consequential modifications to any other type of licence.

There is a requirement to consult before making a modification under this section, but this consultation may take place prior to commencement of section 91 of the Energy Act.

The SoS is required to publish these modifications.

The use of these powers is time limited and the powers will expire 18 months after the commencement of section 91.

Not yet commenced.

Section 92: Competitive tenders for offshore transmission licences
 

This section inserts a new section 6C into the Electricity Act 1989 to enable the Gas and Electricity Markets Authority to make regulations setting out the process to be followed by it in awarding offshore transmission licences by competitive tender.

Not yet commenced.

Section 180: Meaning of "high voltage line"

Section 180 amends the definition of "high voltage line" in section 64(1) of the Electricity Act 1989 for offshore electric lines so that those lines are considered to be high voltage if they are of a nominal voltage of 132 kilovolts or more.
Not yet commenced.

2. Commencement Procedure

The SOS will bring the provisions of the Energy Act 2004 outlined above into force through the laying of a Commencement Order. This will only take place once the final statutory consultation has taken place and a decision has been announced on the full regulatory framework. As some of the powers are time limited, with the time limit running from commencement, the Government does not want to run the risk of them expiring until there is a clear idea of how they need to be used. Should those powers expire, further legislation would be required to establish a new power. 

In line with the project plan for the offshore regime (available on the DTI website), the Commencement Order will be made at the appropriate time. This is likely to be in 2008. 

3. Implementation

Once the powers have been commenced, implementation can take place:

The final licence modifications and any amendments needed to electricity codes and agreements will be made by the Secretary of State and published on the DTI’s website. 

If section 92 is commenced and the competitive tender route is followed, then the Authority would need to make Regulations establishing the rules for a competitive tender for TO licences. This would follow the same process as used for making the Applications Regulations currently in place for granting onshore transmission licences. The draft Regulations would be consulted on and then approved by the Authority. The SoS’ approval is required for any section 92 Regulations.

If a competitive tender is not required, then the existing Applications Regulations may need to be amended to include the offshore area. An amendment to the Applications Regulations does not require the commencement of section 92. 

In either scenario, the Authority would subsequently grant licences in accordance with either the Applications or Competitive Tender Regulations.

4. Appeals

OTEG asked whether the appeals procedure for the industry panel modification route would apply to any modifications to codes designated by the SoS. The new Energy Act powers of appeal do not apply and the only course of action would be a legal challenge of the SoS’ decision through the courts.
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